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PER CURI AM

Davi d Stephens, an Arkansas inmate, appeals the district court's!?
denial of his second 28 U S.C. § 2254 petition for habeas corpus relief.
We affirm

I n August 1985, Stephens robbed an EZ Mart store, kidnapped a fenale
enpl oyee at gunpoint, and raped her. |n an information, the state charged
St ephens with rape by purposefully engaging in sexual intercourse with
anot her person by forcible conmpulsion, in violation of Ark. Stat. Ann. §
41-1803 (Supp. 1985).2

The Honorable Elsijane T. Roy, Senior United States
District Judge for the Eastern District of Arkansas.

2Section 41-1803 (since codified at Ark. Code Ann. § 5-14-
103) provides that "[a] person conmts rape if he engages in
sexual intercourse or deviate sexual activity wth another person
by forcible conmpulsion.”



At the tinme the state charged Stephens, Arkansas case |aw defined
rape by sexual intercourse as a separate and distinct crine fromrape by
devi ate sexual activity. Accordingly, unless the information charged both
crinmes, the court could only give the jury an instruction allowing themto
find the defendant guilty of the specific type of rape charged. See
A ayborn v. State, 647 S.W2d 433 (Ark. 1983). Three days before Stephens
trial, the Arkansas Suprene Court overruled dayborn, holding that rape is

one offense which can be committed either by sexual intercourse or by
devi ate sexual activity, and that a jury may find a defendant guilty of
rape by either neans, whether or not the information so accused the
def endant. See Cokeley v. State, 705 S.W2d 425 (Ark.), cert. denied, 479
U S. 856 (1986).

At trial, the victimtestified to both sexual intercourse and devi ate
sexual activity. Stephens testified that he is inpotent and clained there
was no sexual contact whatsoever.® The court instructed the jury that it
shoul d find Stephens guilty if the state had proved Stephens had engaged
in either sexual intercourse or deviate sexual activity with the victim by
forcible compul sion. The jury found Stephens guilty and sentenced himto
life inprisonment. He appeal ed, and the Arkansas Suprene Court affirned
his conviction. Stephens v. State, 738 S.W2d 91 (Ark. 1987). He also
filed an unsuccessful state post-conviction notion. Stephens v. State, No
CR-87-55, 1988 W. 105994 (Ark. Cct. 10, 1988). In 1990, Stephens filed his
first federal habeas petition which the district court denied and Stephens

di d not appeal

In Decenber 1991, this court decided Cokeley v. Lockhart, 951 F.2d
916, 919 (8th G r. 1991), cert. denied, 506 U S. 904 (1992), which held
that violations of the right to a fair trial arising fromlack of fair and

reasonabl e notice are cogni zabl e i n habeas

\We grant Stephens' notion to supplenment the record with
this testinony.
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corpus proceedings. The court observed that under Arkansas state | aw at
the tine of Cokeley's conviction, rape by sexual intercourse and rape by
devi ate sexual activity were separate crines, and that Cokel ey was charged
only with rape by sexual intercourse. Despite this established case |aw,
the jury instructions allowed a conviction for either type of rape. The
jury instructions thus all owed Cokel ey to be convicted of a crine for which
he was not charged in violation of his due process rights. [d. at 920.

Based on the Cokel ey decision, Stephens brought his second federal
habeas corpus action. He alleged that his conviction and sentence for an
uncharged crinme violated his constitutional rights. The district court
deni ed his claimon procedural default grounds.

On appeal, Stephens first argues his procedural default should be
excused because his claimwas so new or novel that he could not have raised
it on his own without benefit of the Cokel ey case, which was decided after
his first habeas petition. See Wallace v. lLockhart, 12 F.3d 823, 826 (8th
Cir. 1994). Al though we question whether Stephens' claimwas conpletely

unavai l abl e before Cokeley, we prefer to cut through the potential
procedural -bar norass and address the nmuch sinpler issue of the nerits of
St ephens' claim See Grubbs v. Delo, 948 F.2d 1459, 1463 n.3 (8th GCir.
1991), cert. denied, 506 U S. 835 (1992); Long v. lowa, 920 F.2d 4, 6 n.2
(8th Cir. 1990) (appellate court nmay bypass procedural bar and address

sinpler issue of nerits when relief is denied).

On the nerits, Stephens argues he was deni ed due process because he
was charged with one crinme--commtting rape by sexual intercourse--and the
court allowed the jury to find him guilty of rape either by sexual
intercourse or by deviate sexual activity. As we said in Cokeley,
interpretation of the substantive inport of Arkansas' rape statute "lies

distinctly within the province of the state court,"” and for our purposes,
the only significant issue arising fromthe conflicting interpretati ons was

"that the two-



of fense interpretation set out in dayborn was controlling precedent at the
time Cokeley committed the crine and throughout the period he was charged,
tried, and convicted. . . . nm Thus, under the law as it then existed

Cokel ey was convicted of a distinct and separate crine for which he was not
charged, a patent denial of Cokeley's due process rights." Cokeley, 951
F.2d at 920; _see also Martin v. Kassulke, 970 F.2d 1539, 1542-45 (6th Gr.
1992). Here, by contrast, Cokeley was decided three days before Stephens

trial, and so the controlling law at the tinme of his trial provided that
two "ways" to conmit rape constituted variations of a single crine. W
detect no due process violation

Accordingly, we affirmthe district court's judgnent.
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